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I. Background (Kershen – 7 min.) 
a. Starlink corn 

i. Illegal in U.S.  food supply (massive recall) as well as exports 
ii. Commingling of Starlink was “physical injury” with economic loss recoverable 

b. Liberty Link rice 
i. Illegal release from field trials. 

ii. Key export markets in rice disrupted’ 
iii. No Us recall, USDA promptly approved its release.  
iv. Motion for summary judgment and trials recognized nuisance and negligence 

claims. 
II. Facts of Viptera Corn Launch by Syngenta Leading up to Litigation (Redick – 10 min.) 

a. Farmers who did not buy from Syngenta were economically harmed by commingling. 
b. Bunge NA warned Syngenta of China becoming potentially “major” market in 2011. 
c. National Corn Growers Association policy allowed sale without China approval given the 

benefits – corn growers need to fight resistant insects with new modes of action. 
d. Syngenta sued Bunge citing NCGA policy in 2011, nearly all claims dismissed. 
e. China corn buying increases 2011-2013 – importing traces of Viptera for two years. 
f. Nov. 2013 – China turns away US corn citing presence of Viptera. 
g. Nat’l Grain and Feed Ass’n report in 2014 says over $3 billion in economic loss. 
h. Grain trade and grower class actions filed in Q3 2014. 
i. November 2014 – Syngenta gets China approval for Viptera, dismissed Bunge case. 
j. Syngenta motions for dismissal and summary judgment leave claims for nuisance 

negligence etc. remaining for trials in 2017. 
III. Major Issues to be Raised in 2017 Syngenta Trials (Redick – 10 min) 

a. Negligence – did Syngenta have a duty to third parties to seek approval in major markets 
before commercial launch? 

b. Nuisance – Does Economic loss related to exports outweigh the economic and 
agricultural management benefits of fighting insect resistance? 

c. Could Syngenta’s alleged misrepresentations give rise to consumer fraud or punitive 
damages liability? 

d. Scope and Provability of Damages 
IV. Implications of Potential Legal Rulings on Innovation in Biotech Crops (Kershen – 12 

min.) 
a. Should biotech seed companies have to wait for major market approval before marketing 

any biotech crop, disregarding the benefits reaped by willing US growers? 
b. Could such liability risk seriously impede innovation in biotech crops, including the 

novel plant breeding methods (genetic editing) that are transforming the industry, 
bringing both benefits and enhanced safety to biotech crops? 

c. Should US policy, including common law claims, allow trading partners like the EU and 
China dictate what can be grown by U.S. Farmers without raising liability risks? 

d. Will identity-preserved specialty crops grow in closed-loops without overseas approvals? 
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e. Will anticipatory nuisance and mediation help to contain future liability risks? 
f. Impact on Biotech Innovation beyond GM crops 

V. Questions and Discussion – 12 min.) 
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